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November, 1950

DICTA

THE FAMILY AND THE LAW
WARREN V. LATTIMER
of thle Pueblo Bar and Chairman of the Comutitt(x
on Domestic Relations

The family is the cornerstone of our society and as such appears in danger of disintegration at this time. The family, or the
mating of the male and female and rearing of their offspring, has
been the basis upon which civilization has developed. The child
is moulded in the home and the man he is to become is determined
by his early training to a large extent. It appears today that
family ties and home conditions are less stable than at any time
since the beginning of our civilization.' In the first place, our handling of the family situation in law in general is on a conservative
or, one might almost say, a backward basis.
Law in general lags at all times from five years to a half century behind present conditions because civilization and society
must try out certain modes of conduct, then after they become
stylish, or are considered proper, and are adopted by a majority
of the people, they are crystallized into laws. As a result of this
tendency, the laws governing us are always considerably behind
present conditions. It appears at the present, however, that our
laws concerning the family, marriage, and divorce are lagging
further behind than is proper under the circumstances. This is
particularly true of our divorce laws which show a greater lag
2
in meeting present conditions than is necessary or proper.
The occasion for this writer's being appointed as chairman
of 'the Domestic Relations Committee of the Colorado Bar Association was that this opinion was expressed at one of the Board
of Governors' meetings last fall. Immediately our good president,
James K. Groves, appointed your writer as chairman of that committee with instructions to try to correct the evils that we might
discover. After the appointment of the committee, a meeting was
called in Denver, and it was unanimously agreed that Colorado
divorce laws need revising, both as to statute law and as to the
trend of our Supreme Court decisions. Before the committee commenced submitting any revisions to the Board of Governors, it
was decided to ascertain by canvass of the state bar, first, whether
the lawyers of the state agreed with us that a revision or change
This trend is reflected in the great number of popular magazine articles that are
being written about marital problems and the broken home. See, for example, article
by Lawrence Galton in Better Homes and Gardens for March, 1950, p. 41 ; "Our Legal
Horror of Divorce," Paul W. Alexander, Ladies Home Journal for October, 1949, p. 65 ;
'Wife Trouble," Mary Fisher Longmuir, American Magazine for February, 1950, p.
36; "Divorces Anonymous," Joseph Milland, 1Redbook Magazine for February, 1950,
p. 14 ; "Divorce," Joseph Israels, Woman's Magazine for June, 1950, p. 21 ; "Do You
Need Help
Vith Your Marriage," John F. Cuper, Parents Magazine for February,
1950, p. 32.
'For a humorous treatment of this subject, see Bigelow, The Case of Colorado v.
Rawlings, 35 AM. BAR AssN. JOURNAL 728 (1949).
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was necessary, and second, what matters a majority of the lawyers felt should be changed at this time.
The response to our questionnaire was very good. A large
proportion of the lawyers of the state took the time to study and
answer the questionnaires, and, by a preponderance of nearly 21/2
to 1, agreed that changes are needed at this time. As to the changes
needed, however, there is a wide difference of opinion, which was
evidenced by numerous comments included on the questionnaires.
The most definite impression received from the. answers to the
questionnaires, however, was that the lawyers of the state are
giving this problem serious consideration and feel that something should be done concerning the present laws on divorce and
family control.
We might point out at this time that practically every issue
of any current lay magazine has one or more articles concerning
some phase of family life in connection with the law. This indicates that the problem is a red-hot issue nationally, with the lay
public as well as with lawyers. Practically every state in the union
is concerned. In some states, some effort has been made to correct
the situation. We can call attention particularly to three states
that have recently made changes in their law which seem to bring
them up-to-date and more in conformity with present social conditions.
MICHIGAN, OHIO, AND WASHINGTON As MODELS

Michigan is one of the leaders and has made notable progress.3
There, provision has been made for family courts separate from
other judicial bodies in certain areas of the state. Separate courts
for domestic cases, as well as for juvenile cases, have been established, and it has been found that the additional expense and costs
of salaries for court officials who follow-up the court decrees for
alimony and support money have been more than repaid in the
form of lightened relief burdens. Likewise, these court attaches
follow-up on custody matters and see that the children of broken
homes
proper care and supervision.
Thehave
State of Ohio
also has made some important changes recently, principally along the same line, that is, in the setting up
of separate courts dealing exclusively with domestic cases. Judge
Paul W. Alexander of Toledo has been responsible for many of
these changes and is still working on the problem to further the
changes throughout his state and in the nation. He is chairman
of the American Bar Association's special committee on domestic
relations and, as such, has been of considerable help to your committee and its work in Colorado. His article in the ABA Journal
for February, 1950,
is very enlightening and shows his approach
4
to the problem.
See the Goode Report, Michigan State Legislature.
Alexander, The Follies of Divorce, 36 Am. BAR AssN. JOURNAL 105 (1950).

November, 1950

DICTA

The State of Washington enacted new statutes during the
year 1949 which include the better features of the Michigan and
Ohio plans, but attack the problem from a little different angle.
By this legislation, 5 family courts are set up similar to those in
the States of Ohio and Michigan, and court attaches are provided
to investigate into the facts of each divorce case filed. They may
recommend to the judge of the family court the disposition of the
matter, including custody of the children, use and disposition of
property, alimony and support money, the possibility of reconciliation, and other pertinent matters. In addition to divorce jurisdiction, provision is made for the filing of a petition to invoke the
jurisdiction of the court to attempt to effectuate a reconciliation
of estranged married persons. Hearings may be closed to the
public and to the press when the court sees fit in the interest of
reconciling the parties. It is provided also that the court may
call in physicians, psychiatrists, or any other specialist who may
be able to help solve the problems presented. Another innovation
in the Washington law provides that there shall be no interlocutory decree, but that the parties must wait 90 days after filing
a divorce petition to have a hearing on the merits of the petition.
If the petition is granted it becomes final at once. The 90 day
waiting period is in the interest of effecting a reconciliation and
a thorough investigation into the facts surrounding the petition.
The Washington legislation seems to me to be the most modern
and up-to-date now in existence in the United States.
CONFLICT IN PUBLIC POLICIES

The biggest problem which concerns attorneys as well as laymen in divorce matters is the conflict between the public policy
which dictates that divorces be made hard of attainment to avoid
the break-up of families, and the public policy which would make
divorces easy to prevent the adultery and mayhem attendant upon
keeping people married under intolerable conditions. Judge Alexander points out in his article referred to above 6 that these conflicts lead to some very ridiculous consequences. Some of these
are evident in the theories of defense to divorces which the law
allows as a bulwark of the family and to prevent the break up
of a home. For instance, recrimination, or the idea that if both
parties to the marriage have committed acts which would be
grounds for divorce, neither may obtain a divorce from the marriage. Apparently the position of the law is that because both
are blameworthy they must both stew in their own mess. Likewise,
I suppose, the children will stew in the same mess, and the courts
will do nothing to help them. Other conflicts, as we see it, in motives of the law is the rule that there must be no collusion between
5,VASH.

LAWS 1949, c. 50, 215.
6Alexander, supra, note 4.
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the parties, and the further rule that condonation of the acts of
the one sinning by the one sinned against is a bar to the parties
obtaining a divorce. We are unable to see the connection between
these defenses to a divorce and the fundamental question of
whether the parties should be separated for the benefit of themselves, or the community, or the children. We believe it would be
better to allow a trained court to determine what is best for the
parties, their children, and the community as a whole, and make
a clean cut decision accordingly. We would like to have this to
develop the interests of the public and the attorneys of the state
to the end that our entire divorce code is rewritten to operate on
a more equitable and sensible basis.
RESPONSE SHOWS COLORADO READY FOR CHANGE

The responses to our questionnaires indicated that the lawyers
of the state are ready for some changes, notably, the forming of
a family or domestic relations court with a separate staff to investigate and carry out orders of the court in counties of sufficient population. The enactment of a uniform divorce, annulment,
and separate maintenance statute correlated with the laws on
juvenile cases and giving a rather wide latitude to such courts
is also favored. However, the majority of the lawyers feel that
the property rights of the spouses should be defined by statute.
Most of the answers to our questionnaire were very definite and
show that the attorneys have specific ideas about the changes
they want. The ideas of the different attorneys throughout the
state conflict, however, and show the necessity of some study and
education throughout the bar. It is encouraging to note that the
attorneys are interested enough in the problem to want to do
something about it. We believe that a full study of the problems
should be further made and a legislative program worked out
toward better laws concerning the family and domestic relations
in the state. We hope that the committee which succeeds us will
carry on the work toward that end.

RESULTS OF THE DOMESTIC RELATIONS
COMMITTEE'S SURVEY
Some 448 returns thus far have been received on the questionnaires sent out to the membership of the Colorado Bar Association
in July by the Domestic Relations Committee. The following are
the results as reported by Stevens Park Kinney, committee member, who undertook the arduous task of tabulating the returns:
Yes
1. Are you satisfied with existing divorce and annulment laws?.... 124
2. Do you favor a separate court for domestic relations matters in
. .. . .. . .. .. . .. . .. .
. .
counties of large population? ..............
..... ... ...... 281

No
304
135

